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I INTRODUCTION

“The interest in expanding public information about legal services ought to prevail

over considerations of tradition.” Commentary, Rule 7.2 of the Rules of Professional

Conduct.

The grievance complaints in these matters should be dismissed because
Disciplinary Counsel cannot establish, much less prove by the requisite standard of clear
and convincing evidence, that Attorneys Matthew S. Rousseau, Steven M. Lesko and
Russell G. Small ("Respondents”), have engaged in conduct that viclates the sole
prohibition of Rule 7.2(c) of Rules of Professional Conduct (“the Rules”): that is, that a
“tawyer shall not give anything of value to a person for recommending the lawyer's
services.”

Respondents have each been a "Sponsaring Attorney” on a group of internet
websites that provide basic information about bankruptcy to any members of the public who
make the choice to visit the sites. In addition, the websites provide a way for people who
want more information about bankruptcy or want a consultation about a specific case to
contact directly the office of a participating atiorney, identified as a Sponsoring Attorney.
Nothing on the websites states or indicates that the identification of a Sponsoring Attorney
in response to a consumer's inquiry may be construed as a recommendation. To the
contrary, every page of the websites at issue explicitly disclaims any such purpose.

Probable cause was found that each Respondent’s participation in the websites at
issue may have violated Rule 7.2(c). Misleadingly, Disciplinary Counsel incorrectly
describes Rule 7.2(c) as prohibiting payment “of anything of value to another person in
exchange for a client referral.” Disciplinary Counsel's Memorandum of Law and Fact,

dated October 29, 2009 ("ODC Mem.” or "Disciplinary Counsel's Memorandum”), at 2. And
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throughout its Memorandum, the Office of Disciplinary Counsel consistently frames the
matter as a dispute about whether Respondents have participated in advertising or has
participated in a referral service. Notwithstanding Disciplinary Counsel's broad, unfounded
assertions, given the specific structure of Rule 7.2(c) and its subsections, it is not accurate
to frame the question presented here as a question of whether or not the websites at issue
constitute “referral services.”

To the contrary, the sole prohibition contained in Rule 7.2(c) is the prchibition
against a lawyer "giv[ing]-anything of value to a person for recommending the lawyer's
services.” The subsections of the Rule set forth the exceptions to that prohibition, but
contain no prohibitions themselves. Accordingly, in order to establish a violation of Rule
7.2(c), Disciplinary Counsel must offer proof of payments made for "recommending a
lawyer's services,” and must offer sufficient such proof to meet the requisite standard of
clear and convincing evidence.

Nowhere, however, in its pre-hearing memorandum does the Office of Disciplinary
Counsel identify any fact supporting the proposition that the payments any Respondent has
made for services offered by the operators of the internet websites were in any way
payments made for "recommending” a lawyer's service. Disciplinary Counsel simply
assumes in conclusory fashion that the websites act as referral services and proceeds as if
there is no need to establish that each Respondent has made a payment made for
‘recommending the lawyer’s services," the one fact that Disciplinary Counsel must
establish in order to prove a violation of Rule 7.2(c).

Disciplinary Counsel has not identified, and cannot establish, evidence of any

payment made for a recommendation, and the grievance complaint should be dismissed.
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It STATEMENT OF MATERIAL FACTS NOT SUBJECT TO DISPUTE

The Bankruptcy Wehsites

ClearBankruptcy, Inc. and TotalBankruptcy, Inc. (together “the Companies”) own
and operate a group of websites that includes, among others, totalbankruptcy.com;
chapter7.com; clearbankruptcy.com; and bankruptcycentral.com (“the Bankruptcy
Websites” or “the Websites”).

The Websites provides visitors to the sites with general information about
bankruptey law, such as the basic differences between filings under Chapters 7, 11, 12,
and 13 of the U. S. Bankruptcy Code; statements about what may or may not be
accomplished with a bankruptcy filing; and certain information required by federal law to be
included in any advertisement for bankruptcy legal services.

Consumers typically access information from the internet using a natural language
search on a search engine website. The vast majority of individual consumers who
eventually reach the Bankruptcy Websites do so through searches using an internet search
engine known as Google. The Companies employ teams of professionals whose function
is to monitor and analyze the statistics Google provides to track the placements of the
Websites in search resutlt listings and paid ads; to monitor and analyze the effect of
Google's constant changes fo its proprietary algorithm for placements in the free listings;
and to modify and refresh the content of the Websites as necessary to maintain prominent
position(s) close to the top of the search result lists. The Google search engine looks at the
content and language of all available websites in determining which are most responsive to
a search request. As a result, the Websites are constantly modified in order to

demonstrate to the Google search engine that the content is valuable and current so that



the Websites will (1) maintain positions high in the pertinent search result lists; and (2) keep
and attract visitors. The industry term for such efforts is search engine optimization
(liSEOH).

The Sponsoring Aftorneys

The Companies contract with attorneys who wish to establish a presence on the
internet by which to reach potential consumers of legal services. Pursuant to a standard
contract, the Companies agree to assign a specific geographic territory to each contracting
attorney, each of whom is identified on the Websites as a "Sponsoring Attorney.” The first
attorney to contract to be listed on the Websites for the geographic area in question will be
the one attorney identified as a Sponsoring Attorney for that geographic area.

The Companies offer participating attorneys the opportunity to achieve a larger
presence on the internet than most solo or small firms would otherwise be able to afford
because of the time, expense and expertise involved in SEO and maintaining prominence
in internet advertising and search engine results.

Attorneys who contract with the Companies pay fees to the Companies for internef
exposure to potential consumers of legal services through the Bankruptcy Websites.
Those fees in turn support the marketing research and analysis that underlie the
Companies’ efforts to keep the Bankruptcy Websites prominent in search results and paid

advertising.



The Disciaimers on the Websites

Every page of the Bankruptcy Websites plainly states that it is a lawyer
advertisement, not a referral service, and makes no recommendation. ' Specifically, each
page contains the following disclaimer:

ATTORNEY ADVERTISEMENT

This Web site is not a bankruptcy lawyer referral service or prepaid legal
services plan and the owner neither endorses nor recommends any sponsoring
bankruptcy attorney.

By an Act of Congress and the President of the United States, we are a
federal Debt Relief Agency. Attorneys and/or law firms promoted through this
Web site are also federally designated Debt Relief Agencies. They help people
file for relief under the U.S. Bankruptcy Code. Disclosures Required Under the
U. S. Bankruptcy Code.

[The Website] is not a law firm. The information contained herein is not
legal advice.

The attorney responsibie for the content of this Site is Kevin W. Chern, Esq.,
licensed in illinois with officers at 25 East Washington, Suite 510, Chicago, illinois
60602. To see the attorney in your area who is responsible for this advertisement,
please click here.
in addition, each page of the Websites contains a link to the “terms and conditions”

section of the Website. That section contains the following relevant disclaimers:

' To the extent that Disciplinary Counsel suggests that the disclaimers are somehow
insufficiently prominent, see ODC Mem. at 5-6, Respondent respectfully notes that the
implementation of Practice Book §2-28A suggests that discipline should not be the
presumptive remedy where communications about legal services are deemed not to
comply with the Rules. In the case of such communications subject to random audit, the
judges of the Superior Court have directed that Bar Counsel "shall attempt to resolve the
matter with [the] attorney.” Practice Book §2-28A(d). The perceived violation will become
one for disciplinary procedures only where attempts to resolve the matter fail. What this
has meant in practice since the new rules went into effect on January 1, 2007, is that an
attorney whose ads or communications are deemed not to comply with the Rules is given
an opportunity to modify the offending communication and to do so without being subject to
a disciplinary complaint. If the goal of these disciplinary proceedings is to enforce
compliance with the Rules concerning communications about legal services, a more
effective procedure would be negotiation "to resolve the issue.”



AGREEMENT
1. Background

Use of this Site is licensed to various {aw firms across the United States (the “law
firms" or “Law Firms") to (i) allow each such Law Firm to promote its own web site
and practice, (i) facilitate the public's ability to learn about bankruptcy law and (jii)
interact with bankruptcy attorneys (it being understood that not all area codes will
include a licensing law firm at all times). In addition to educating the general public
about bankruptcy law, each Law Firm provides users with the ability to submit
information about their specific bankruptcy case, and to request to be contacted by
such Law Firm to discuss their case and fo possibly hire it to represent them. You
understand that TotalBankruptcy does not refer attorneys or law firms, and does not
endorse any of the law firms which license use of the Site. It is your decision alone
whether or not fo work with a licensing law firm.

2. Purpose

THIS WEBSITE 1S AN ADVERTISEMENT OF LEGAL SERVICES, and all of the
materials and information on the Site are provided for informational purposes only,
and may not reflect current legal developments or variances in the law of different
jurisdictions. Nothing on the Site should be construed as legal advice or used as a
substitute for legal advice. Neither TotalBankruptcy nor any of its licensors provides
legal advice (although a licensor may provide legal advice to you in the event you
engage such licensor to serve as your legal counsel.). . . . The Site is not intended
to, and does not, constitute or create an attorney-client relationship between you and
the attorneys of any of the Law Firms, their partners, employees, agents or affiliates,
or any other attorney associated with the Site. Additionally, the mere receipt of an e-
mail from or a “post” on the Site does not create an atforney-client relationship. The
applicable Law Firm is solely responsible for providing its services as to you.

YOU SHOULD NOT ACT OR RELY ON THE BASIS OF ANY INFORMATION ON
THE SITE WITHOUT SEEKING AND RETAINING THE ADVICE OF AN
ATTORNEY.

... By accepting the submission of your information, we do not offer any advice on
whether you may have remedies under current law. After discussing your specific
case with an unaffiliated sponsoring or non-sponsoring law firm, if the aftorney is
willing to represent you in the specific matter you have presented to him, he will
send you a retainer agreement in the mail that you will need to sign and return {(or



otherwise have you sign such retainer) before he can represent you in that specific
matter. If either the attorneys or you do not agree in writing to create an attorney-
client relationship, none will exist. . . .You hereby agree that by taking any of the
actions described above, you are soliciting and requesting a contract by telephone
and as such, you may be contacted by telephone or e-mail as set forth in this
Agreement and in our Privacy Policy, notwithstanding the listing of your telephone
number and/or e-mail address in any applicable do —not-call registries.

18. Disclosures Regarding Attorney Advertising

THIS SITE MAY CONTAIN ADVERTISING MATERIAL OR LAWYER
ADVERTISEMENTS

Some jurisdictions may consider the Site to be a form of advertising for legal
services and as such may require specific disclosures, Please read the following
carefully:

THIS IS AN ADVERTISEMENT. The determination of the need for legal services
and the choice of a lawyer are extremely important decisions and should be not
based solely upon advertisements. Anyone considering a lawyer should
independently investigate the lawyer's credentials and ability, and not rely upon
advertisements or self-proclaimed expertise. Hiring a lawyer is an important
process that should not be based solely upon advertisements.

The attorney responsible for the content of this Site is Kevin W. Chern, Esq., 25
East Washington, Suite 510, Chicago, Hlinois 60602 ("Chern”).

No representation is made that the quality of the legal services to be performed is
greater than the quality of legal services performed by other lawyers. Memberships
and offices in legal fraternities and legal societies, technical and professional
licenses, and memberships in scientific, technical and professional associates and
societies of law or fields of practice do not mean that a lawyer is a specialist, expert,
authority or is certified in a particular field of law, nor do such memberships or
licenses mean that such a lawyer is more expert or competent than any other
lawyer.

A description or indication of limitation of practice does not mean that any agency or
board has certified such lawyer as a specialist, expert or authority in an indicated
field of law practice, nor does it mean that such lawyer is more expert or competent
than any other lawyer. We urge all potential clients to make their own independent
investigation and evaluation of any lawyer being considered.



Except where otherwise indicated, neither Chern nor any of the Law Firms are
certified by the Florida Bar Board of Legal Specialization and Education, the Texas
Board of Legal Specialization (“Not Certified by the Texas Board of Legal
Specialization”), or any other entity or body. The fact that certain attorneys or firms
concentrate their practices in the defense of bankruptcy cases (or any other field) is
not meant to imply that they have gained any specific type of certification in these
areas. Indeed, many states-including Hllinois-do not recognize certifications of
specialties in the practice of law and explicitly state that any such certificate, award
or recognition is not a requirement to practice law in those states.
The Grievance Committee has approved the use of links within a Website to provide
the appropriate disclaimers. See Statewide Grievance Committee Advisory Opinion #07-
01009A (in considering proposed modifications to contemplated advertising, Committee
concluded that information displayed via hyperlink regarding selection process for Super
L awyers designation “appropriately disclaims any potentially misleading statements
suggested by the term Super Lawyers and . . . a link to this webpage in the contemplated
advertisement would provide the appropriate disclaimer” to keep the advertisement from

being misleading).

How Consumers Find a Sponsoring Attorney on the Websites

When a person enters a Google search using natural language searches with key
terms such as “bankruptcy,” the search results will appear on the computer screen along
with ads for various bankruptcy related websites and services, including one or more of the
Bankruptcy Websites. The consumer may elect to reach a Bankruptcy Website by clicking
on either (1) one of the search results containing a link to a Bankruptcy Website, or (2) one
of the sponsored advertisements that appear onscreen along with the results of the search.

The first page of each of the Bankruptcy Websites — sometimes called the landing
page — contains numerous links to web pages displaying information about various

bankruptcy matters. On most pages of the Bankruptcy Websites, including the landing



page, a visitor to the Website has the opportunity to request information about a local
bankruptcy attorney. When a visitor clicks on a link for attorney information, he or she is
asked to provide a zip code and contact information. The Website program will identify the
Sponsoring Attorney for that geographic location using only the zip code information the
consumer provides.

When a visitor to one of the Websites clicks on a link for atforney information, the
Website displays a series of forms asking the visitor to provide information about income,
debt and assets. Providing that information is optional for the visitor, and the Bankruptcy
Website programs do not use any information provided in identifying the geographically
appropriate Sponsoring Attorney. To the extent that a consumer provides information in
addition to his or her zip code, the Website program forwards that information to the
Sponsoring Attorney for the sole purpose of providing basic background information to aid
the lawyer in consulting with the consumer and thereby better serve the consumer. The
Website operating program does not use such information in order to identify a Sponsoring
Attorney or to “match” a consumer's needs to any particular attorney, sponsoring or
otherwise.

The visitor can request the name of a local bankruptey attorney either by calling a
toll free telephone number or by entering his or her zip code on the Website form. When a
potential cansumer of legal services makes the request on-line and clicks the “Submit”
button, the screen displays a message that: thanks the inquirer for his or her interest;
identifies the Sponsoring Attorney; provides a link to the attorney’s website, if available; and
indicates that the attorney will contact the consumer. The program then forwards to the

Sponsoring Attorney the contact information the consumer has provided. In addition, the
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Companies’ call center personnel place a call to any consumer who requests contact with
an attorney within ninety seconds and, when possible, will transfer the consumer to the
attorney’s office for immediate service.

When a consumer calls the toll free number to request an attorney, he or she is
asked to provide a zip code. The telephone representative then identifies the Sponsoring
Attorney for that geographic location, and will attempt to transfer the caller directly to the
Sponsaring Attorney’s office. If direct contact cannot be established, the telephone
representative will give the name of the attorney to the inquirer, ask for a convenient time
for the attorney to call and forward the contact information to the Sponsoring Attorney.

The consumer is under no obligation to retain the attorney identified, or any other
attorney.

In identifying a local attorney in response to a consumer inquiry, the Companies do
not {1) make any representations regarding the attorney's skills, expertise or abilities; (2)
offer any form of commendation, praise or qualification of the attorney; (3) undertake any
form of evaluation of the consumer’s actual or potential legal needs; or (4) perform any sort
of matching between consumer and attorney other than by geographic location based on
zip codes. Evaluation of a potential client's legal needs occurs only in the event the
consumer consults with a Sponsoring Attorney, and with no participation by the operators
of the Websites.

None of the Websites provides a mechanism by which a lawyer could make contact
with any person who has not specifically requested that he or she be contacted by an
attorney. And the creation of an attorney client relationship, if any, occurs completely

without the Companies’ participation.
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The Fees a Sponsoring Atiorney Pays

The contract that a Sponsoring Attorney enters into with the Companies
contemplates a flat monthly fee for participation in the Bankruptcy Websites. The flat fees
are, however, subject to adjustments based on performance goals. The Sponsoring
Attorney is billed $65.00 for each contact provided via consumer inquiry on one of the
Bankruptcy Websites, which occurs after the consumer has requested contact with a local
attorney. The internet provides precise and immediate information on the use of the
website — that is, the number of times an advertiser's name is placed before a consumer
who has indicated, via his or her search terms, an interest in the advertiser's product or
service. This is called performance based pricing.

The consumer's request for the name of a local attorney, whether made over the
internet or the toll free telephone number, constitutes a “contact” within the meaning of the
Sponsoring Attorney’s contract with the Companies, regardless of whether the consumer
ultimately retains the attorney, or ever even speaks with the attorney. There is no relation
between the fee charged per contact and any fee the lawyer obtains from the client.
Sponsoring Attorneys pay fees to the Companies for internet exposure of their name and
practice area to potential consumers of legal services on the Bankruptcy Websites. Such
exposure depends, in turn, on the marketing research and analysis that underlie the
Companies’ efforts to keep the Bankruptcy Websites prominent in search results and paid

advertising.



il ARGUMENT

A. Burden of Proof: Clear and Convincing Evidence

Disciplinary Counsel has the burden of establishing an alleged ethics violation by
clear and convincing evidence. Ansell v. Statewide Grievance Committee, 87 Conn. App.
376, 382-83 (2005). In this case, Disciplinary Counsel bears the burden of proving by clear
and convincing evidence that each Respondent has made a payment to someone for a
“recommending [his] services.”

[Cllear and convincing proof denotes a degree of belief that lies between the
belief that is required to find the truth or existence of the [fact in issue] in an ordinary

civil action and the belief that is required to find guilt in a criminal prosecution. . . .

[The burden] is sustained if evidence induces in the mind of the trier a reasonable

belief that the facts asserted are highly probably true, that the probability that they

are true or exist is substantially greater than the probability that they are false or do
not exist.
Somers v. Statewide Grievance Committee, 245 Conn. 277, 290-91 (1988) (quotations
omitted). Speculation and mere assertions cannot satisfy the clear and convincing
standard. See Pascal v. Statewide Grievance Committee, 1995 WL 6262489, 3
(Conn.Super. 1995) (sustaining respondent attorney’s appeal from Grievance Committee-

imposed reprimand on ground that Committee's factual findings based on speculation).

B. Disciplinary Counsel’s Analysis ignores Commonplace Meaning

Nowhere in his 20 page memorandum does Disciplinary Counsel address the
operative language of the Rule at issue. Indeed, nowhere in the memorandum does he
even describe or identify the actual prohibition set forth in Rule 7.2(c): that "a lawyer shall
not give anything of value to a person for recommending the lawyer's services." The

Committee may not, however, simply ignore the plain meaning of the words of Rule 7.2(c).



It is a commonplace of statutory construction that where the words of a statute are
not given defined meanings, their ordinary dictionary meanings will apply. Vitti v. Alistate
insurance Company, 245 Caonn. 169, 178 (1998) ("Our rules of statutory construction apply
to administrative regulations. . . . [I]n the absence of other statutory {or regulatory]
guidance, we may appropriately look to the meaning of the word[s] as commonly expressed
in the law and in dictionaries.” (internal quotation marks and citations omitted)).

Here, the word “recommending” is not a defined term within the Rules, so its
ordinary dictionary definition is applicable. The American Heritage Dictionary of the English
Language provides this primary definition of the word “recommend™: "to praise or commend
(one) to another as being worthy or desirable; endorse.” Similarly, the Dictionary defines
the word “recommendation” as “Something that recommends, especially a favorable
statement concerning character or qualification.” The American Heritage Dictionary of the
English Language 1510 (3™ ed. 1992).

Simply put, there is no evidence that any of the Websites offer any service by which
they “recommend” a lawyer’s service as that word is defined in common usage.
Specifically, as set forth above, in identifying a local attorney in response to a consumer
inquiry, the Companies do not make any representations regarding the attorney’s skills,
expertise or abilities, nor do they offer any form of commendation, praise or qualification of
the attorney. The only information the Websites provide concerning a Sponsoring Attorney
is his name and contact information, information that is indisputably proper to disseminate.
See Rule 7.2, Commentary (“This Rule permits public dissemination of [inter alia]

information concerning a lawyer's name or firm name, address and telephone number.”).
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